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RECOMVENDED ORDER

Pursuant to notice, a formal hearing was conducted in the above-styl ed
cases on May 4, 1994 in Fort Lauderdale, Florida, before J. Stephen Menton, a
duly designated Hearing O ficer of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Charles F. Tunnicliff, Chief Attorney
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Nor t hwood Centre, Suite 60
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

For Respondent: Walter B. Lebowitz
Qualified Representative
420 Lincoln Road, Suite 238
M am Beach, Florida 33139

STATEMENT OF THE | SSUE

The issue in these consolidated cases is whether disciplinary action should
be taken agai nst Respondent’'s license to practice as a certified public
accountant in the state of Florida based upon the all eged violations of Chapter
473, Florida Statutes, set forth in the Arended Admi nistrative Conplaints filed
by Petitioner.

PRELI M NARY STATEMENT

On January 23, 1992, the Department of Professional Regul ation (the
"Petitioner" or the "Departnent”) 1/ filed an Administrative Conplaint (the
"First DOAH Conpl ai nt") agai nst Respondent Edw n Tuni ck chargi ng Respondent with
violating the laws and rul es governing the practice of certified public
accounting in Florida. Specifically, the First DOAH Conpl ai nt all eges that
Respondent viol ated Sections 473.323(1)(a), 473.323(1)(g), 473.323(1)(h),
Florida Statutes, and/or Rules 21A-22.001 and 21A-36.001(23), Florida
Admi ni strative Code (these rules have subsequently been renunbered as Rul es



61H1-22. 001 and 61H1-36.001(23), Florida Adm nistrative Code). Essentially, the
First DOAH Conpl ai nt charges Respondent with violating the terns of the
probation i nmposed by the Departnent in a prior disciplinary proceedi ng, DPR Case
Nunber 63043. Respondent disputed the allegations contained in the First DOAH
Conpl ai nt and requested a formal hearing pursuant to Section 120.57, Florida
Statutes. The case was referred to the Division of Administrative Hearings
("DOAH') where it was assigned DOAH Case Number 92-3421

On July 6, 1992, the Departnment filed another Adm nistrative Conplaint (the
"Second DOAH Conpl ai nt") agai nst Respondent. The Second DOAH Conpl ai nt al | eges
t hat Respondent viol ated Sections 473.323(1)(a), 473.323(1)(g), 473.323(1)(h),
Florida Statutes, and/or Rules 21A-22.001, 21A-22.002, and 21A-22.003, Florida
Admi ni strative Code, (these rules have subsequently been renunbered as Rul es
61H1-22. 001, 61H1-22.002, 61H1-22.003, Florida Administrative Code) in
connection with his preparation of financial statements for Anerican British
Enterprises, Inc. and Federal Restaurants, Inc. Respondent denied the
al l egations of the Second DOAH Conpl ai nt and requested a formal adm nistrative
heari ng pursuant to Section 120.57, Florida Statutes. The case was referred to
DOAH where it was assi gned DOAH Case Nunmber 92-5696.

By Order dated Cctober 1, 1992, DOAH Case Nunbers 92-3421 and 92-5696 were
consol i dated. The Departnent was subsequently permitted to anend both of the
adm ni strative conplaints pursuant to an Order dated Novenmber 3, 1993. After
several continuances were granted at the joint request of the parties, the
consol i dated cases proceeded to hearing on May 4, 1994.

At the hearing, Petitioner presented the testinony of three (3) w tnesses:
Mark S. Ei nbi nder, CPA, who was accepted as an expert in certified public
accounting; Marlyn D. Fel sing, CPA, who was accepted as an expert in auditing,
tax and certified public accounting; and Mrton Wi nberger, CPA who was
accepted as an expert in auditing and certified public accounting.

At the outset of the hearing, Petitioner submtted a notebook containing
twenty seven (27) premarked exhibits. During the course of the hearing,
Petitioner's Exhibits 1-26 were accepted into evidence w t hout objection.
Petitioner's Exhibit 27 was an affidavit fromMartha P. WIllis, the deputy
custodi an of records for the Florida Board of Accountancy. During the hearing,
Petitioner withdrew that exhibit and offered in its place a deposition of M.
WIllis taken on April 27, 1994. That exhibit was accepted w t hout objection
In addition, during the hearing one of Petitioner's witnesses referred to
Statements on Standards for Accounting and Review Services 1, ("SARS-1") Section
.19. Petitioner requested an opportunity to submt a copy of SARS-1 as a |l ate-
filed exhibit. On May 17, 1994, Petitioner submitted a copy of SARS-1 which is
hereby accepted into evidence as Petitioner's Exhibit 28.

Respondent presented the testinony of one witness, Mrris |I. Hollander,
CPA, who was accepted as an expert in accounting and Securities Exchange
Conmi ssion investigations and filings. Respondent offered five (5) exhibits
into evidence, all of which were accepted w t hout objection

A transcript of the proceedi ngs has been filed. At the conclusion of the
hearing, the parties agreed upon a schedule for submtting proposed reconmended
orders. Petitioner tinely submtted a proposed recomended order consisting of
proposed findings of fact and conclusions of law. A ruling on each of
Petitioner's proposed findings of fact is included in the Appendix to this
Recomended Order. Respondent filed Respondents [sic] Proposed Final Order on
August 20, 1994. Respondent's proposal consisted of a one page sunmary of the



proceedi ngs and a proposed conclusion. No proposed findings of fact were
subm tted. Accordingly, no rulings are nade in connection with Respondent's
subm ttal.

FI NDI NGS OF FACT

Based upon the oral and docunentary evi dence adduced at the final hearing
and the entire record in this proceeding, the follow ng findings of fact are
made:

1. At all times pertinent to these proceedi ngs, Respondent was l|icensed to
practice as a certified public accountant ("CPA") in the state of Florida,
havi ng been issued |icense nunber AC0001638. Respondent's nost recent business
address was 224 North Federal H ghway, Suite #4, Fort Lauderdale, Florida 33301

2. Petitioner has presented evidence of a nunber of Final Orders entered
by the Florida Board of Accountancy (the "Board") agai nst Respondent as a result
of prior disciplinary action initiated by Petitioner. While the records
presented are somewhat confusing and bear several different case nunbers, it
appears that, as a result of the various cases, Respondent has been on probation
for approximately the last 12 years.

3. According to the records presented, the first action taken agai nst
Respondent's license is reflected in a Final Oder dated Decenber 31, 1981 and
filed on February 8, 1982 in DPR Case Nunber 0000499. That Final Order
i ndicates that a stipulation executed by Respondent "as to facts, |aw and
di sci pline” was accepted by the Board "with no changes.” The stipulation
referenced in that Final Oder was not included with the exhibits entered into
evidence in this proceeding. Thus, the "facts, |law and discipline" are not of
record in this case

4. Next, the Board entered a Final Order dated May 11, 1982 and filed on
May 17, 1982 in DPR Case Nunbers 16369, 16370 and 15399 i nposing a $1, 000 fine
agai nst Respondent and suspending his |icense for eighteen (18) nonths. An
Amrended Final Order dated Septenber 3, 1982 was filed in DPR Case Nunbers 16369,
16370 and 15399 on Septenber 15, 1982. That Amended Final Order accepted a
signed stipulation dated July 30, 1982 and nodified the Final Order entered on
May 11, 1982. In lieu of the fine and suspension inposed in the May 11 Fi nal
Order, the Anended Final Order placed Respondent on probation for five years
with a requirement for a review of Respondent’'s practice at the end of each year
by a CPA selected by the Departnent at Respondent's expense. The independent
certified public accountant was supposed to submt witten and oral reports to
the Board and t he Departnent regardi ng Respondent’'s conpliance with the
appl i cabl e statutes and rul es governing the accounting profession

5. The Stipulation which was incorporated into the Arended Final Order
specifically required Respondent to conply "with all provisions of Chapter 455
and 473, Florida Statutes, and the rul es promul gated pursuant thereto.” The
Stipulation provided in part as foll ows:

D. The Board shall determine at a public
heari ng whet her [Respondent] has conplied with
Chapters 455 and 473, F.S. and the rules
promul gated thereto

E. The Board may restrict or prohibit
[ Respondent's] practice of public accountancy
during his period of probation as it deemns



necessary to protect the public safety and welfare.

F. It is clearly understood and agreed that,
in the event the DEPARTMENT, the BQARD or the
BOARD S Probabl e Cause Panel find sufficient
evi dence to believe reasonabl e cause exists
t hat [ Respondent] has viol ated any of the
conditions of probation as outlined above,
a notice of said violation shall be sent to
[ Respondent], by certified mail, setting forth
the nature of the alleged violation and an
energency hearing will be held by the BOARD
or the BOARD S Probabl e Cause Panel, and upon
a find [sic] of probable cause, [Respondent's]
probati on may be vacated and his license to
practice accountancy in the State of Florida,
subj ect to automatic suspension, with further
di sci plinary proceedi ngs, pursuant to Chapters
455 and 473, F.S. |If Respondent has not conplied
with all the terns and conditions of this joint
stipulation and final order of the BOARD, the
BOARD shal |l enter an Order inposing such further
terns and conditions of probation pursuant to
the statutory powers set forth in 473.323(1)(3),
F.S., and shall further cause said nmatter to be
referred to the BOARD S Probabl e Cause Panel or
such other jurisdictional authority as may be
establ i shed for purposes of determ ning probable
cause and initiating further adm nistrative
and/ or judicial action against the Respondent.

* * *

5. [Respondent] expressly waives all further
procedural steps and expressly waives all rights
to seek judicial review of, or to otherw se
chal | enge or contest the validity of a joint
stipulation of facts, conclusions of |aw and
i mposition of discipline, and the final order
of the BQARD i ncorporating said stipulation

6. At a neeting on January 21, 1985, the Florida Board of Accountancy
reviewed a report fromthe consultant hired to conduct the inspection and review
of Respondent's public accountancy practice in accordance with the terns of the
Amended Final Order entered on Septenber 15, 1982. Based upon its review of the
consultant's report, the Board i nposed an additional condition of probation that
all audits, reviews and conpil ations prepared by Respondent were to be revi ened
prior to their issuance by a CPA sel ected by Respondent at Respondent's expense.
This additional aspect of Respondent's probation was incorporated in a Fina
Order dated February 15, 1985 and entered on February 28, 1985 in DPR Case
Number 0016369.

7. In an Admnistrative Conplaint dated Decenmber 4, 1985, Petitioner
charged Respondent with violating the terns of his probation by issuing
conpil ations w thout prior review by another CPA. This Adm nistrative Conpl ai nt
was assigned DPR Case Nunber 0063064. As reflected in a Final Oder dated
February 23, 1987 and filed on March 10, 1987 in DPR Case Nunmber 0063064,
Respondent' s probati on was extended until Septenber 1988 based upon a signed
Stipul ati on dated Novenber 16, 1986 which was accepted by the Board during its
nmeeting on January 30, 1987.



8. As aresult of the March 10, 1987 Final O der extending Respondent's
probati on, Respondent was required to continue to obtain review and approval by
an i ndependent CPA prior to issuance of any audited financial statenents,
revi ewed financial statements and conpiled financial statements and rel ated
accountant's reports.

9. In an Administrative Conplaint dated Decenber 7, 1989 in DPR Case
Nunber 0063064, Petitioner charged Respondent with violating Section
473.323(1)(g), Florida Statutes, as a result of his issuance of financial
statements without prior review by a CPA as required by the previous Fina
Orders entered agai nst Respondent. The Conplaint did not specify any date(s) or
specific financial statenents involved.

10. At a neeting on February 22, 1990, the Board accepted a Counter-
Settlement Stipulation signed by Respondent on March 26, 1990 in Case Nunber
0063064. The Board entered a Final Order dated April 4, 1990 and filed on Apri
10, 1990 confirmng its acceptance of the Counter-Stipulation. 2/ The Counter-
Settlenment Stipulation incorporated in the April 1990 Final Oder extended
Respondent's probation "until the terns of probation have been nmet." The terns
of probation were stated to be:

A. That the Respondent shall not violate
t he provisions of Chapters 455 or 473, Florida
Statutes or the rul es pronul gated pursuant
thereto or the terns and conditions of this
joint stipulation.

B. A Departnent of Professional Regul ation
Certified Public Accountant consultant shal
interview the Respondent's clients to determ ne
the type of work product they are receiving from
t he Respondent .

C. A Departnent of Professional Regulation
Certified Public Accountant Consultant shal
conduct a review of the Respondent's tax practice
along with work papers at the Respondent's expense.

The Counter-Stipulation further provided that:

5. Respondent and the Departnent fully understand
that this Stipulation, and the subsequent Final Order
i ncorporating same, will not in any way preclude
addi ti onal proceedi ngs by the Board and/or Depart nment
agai nst the Respondent for acts or om ssions not
specifically detailed in the investigative findings
of the Department upon which a finding of probable
cause was nade

6. Respondent and the Departnment expressly waive
all further procedural steps, and expressively waives
[sic] all rights to seek judicial review of or to
ot herwi se chal |l enge or contest the validity of the
joint stipulation and the Final Oder of the Board,
if said stipulation is accepted by the Board and
i ncorporated in the Final Oder....

11. In early 1991, Marlyn Felsing, a CPA retained as a consultant to
conduct a review of Respondent's work pursuant to the ternms of his probation



met with Respondent and reviewed financial statenments, work papers and various
tax returns prepared by Respondent for his clients. Felsing reviewed the
financial statements and/or business tax returns for approximtely four of
Respondent' s business clients and revi ewed the personal incone tax returns for
approxi mately three of Respondent's clients who were business owners. He also
reviewed all of the related work papers and di scussed his review with
Respondent .

12. Felsing prepared a report dated April 23, 1991 detailing severa
probl ens and deficiencies he found during his review A copy of Felsing's
report was offered into evidence in this case and he testified at the hearing
regardi ng many of those findings. This evidence was offered in support of the
charges in the First DOAH Conpl ai nt (DOAH Case Number 92-3421) as anended.
Nei t her Felsing's report nor any of his findings are specifically alleged in the
First DOAH Conpl aint. That Conplaint referenced a probation report which
"reveal ed deficiencies which were brought before the Probable Cause Panel, and
it was determ ned that Respondent had violated the terns of the Final Oder."
As noted in the Prelimnary Statenment above, the First DOAH Conplaint was filed
on January 23, 1992.

13. As reflected in a Final Order dated June 19, 1991, and filed on July
1, 1991 in DPR Case Number 0063064, the Board reviewed a probation report during
its meeting on May 21, 1991 and approved a settlenent stipulation extending the
probation inposed by the April 4, 1990 Final Order for a period of one (1) year
The settlenment stipulation referenced in this July 1, 1991 Order has not been
offered into evidence in this proceedi ng.

14. As best can be determined fromthe evidence presented in this case,
the Final Order entered in DPR Case Number 0063064 on July 1, 1991, was entered
after review of the probation report prepared by Marlyn Felsing on April 23,
1991. Thus, it appears that the Board has already taken final action wth
respect to the deficiencies found in Felsing' s report.

15. During the Board Meeting on May 21, 1991, the Board al so consi dered
whet her disciplinary action should be taken agai nst Respondent with respect to
anot her Admi nistrative Conplaint filed agai nst Respondent on January 7, 1991
That new Adm ni strative Conplaint was assi gned DPR Case Nunber 95979 and
cont ai ned al | egati ons that Respondent "was associated with personal financial
statenments for M chael Raybeck which did not neet the appropriate standards.”

16. As reflected in a Final Oder dated June 19, 1991 and filed on July 1,
1991 in DPR Case Number 95979, the Board during its May 21, 1991 neeting
accepted a settlenent stipulation signed by Respondent on April 15, 1991. In
that settlenent stipulation, Respondent admitted the allegations in the
Admi ni strative Conplaint in DPR Case Nunber 95979. The Settlenent Stipul ation
provi ded as foll ows:

* * *

Sti pul ated Di sposition

2. Respondent's license to practice public
accounting is currently on probation in case
nunber 63064. Probation in this case shal
run concurrently with the probation in case
nunber 63064. The same CPA consultant who is
assigned to review the Respondent's practice
in Case Nunmber 63064 shall also review the
personal financial statements the Respondent's



of fice prepares. The consultant shall also
review the Respondent’'s records to determne
whet her he is accepting conm ssions. These
additional terns shall also be paid for by the
Respondent .

* * *

5. Respondent and the Departnent fully under-
stand that this Stipulation, and the subsequent
Final Order incorporating sane, will not in any
way preclude additional proceedings by the Board
and/ or Department agai nst the Respondent for acts
or om ssions not specifically detained [sic] in
the investigative findings of the Departnent upon
which a finding of probable cause was made.

* * *

8. This Settlenment Stipulation is [sic] an
adm ssion of any liability on behalf of the
Respondent and is being entered into nerely to
resolve a dispute. It shall not be adm ssible
in any court of |law or any subsequent adm nis-
trative proceedi ng for any purpose.

17. As reflected in an Order dated Septenber 29, 1992 and filed on
Sept enber 30, 1992 in DPR Case Nunber 90-95979, the Board reviewed a probation
report during its Septenber 24, 1992 neeting and determ ned "that the probation
i nposed upon Respondent by the Final Oder dated July 1, 1991, shall be extended
and/ or nodified as follows: extend probation and defer action until Case Nunber
90-13254 is resolved."” Case Nunmber 90-13254 is the Second DOAH Conpl ai nt, which
was filed on July 6, 1992 (DOAH Case Nunber 92-5696). The Second DQAH Conpl ai nt
i ncl udes specific allegations agai nst Respondent based upon his purported
preparati on of m sleading financial statenents for Anmerican British Enterprises,
Inc. and Federal Restaurants, Inc.

The Second DOAH Conpl ai nt

18. The evidence presented in this case established that Respondent
provi ded a nunber of accounting services to American British Enterprises, Inc.
and Federal Restaurants, Inc. The exact nature and scope of the services
provi ded by Respondent are not entirely clear

19. Respondent's records of his engagenent include a bal ance sheet of
Federal Restaurants as of August 17, 1987; Consolidated Financial Statenents of
American British Enterprises, Inc. as of August 25, 1987; Interim Conpiled
Fi nanci al Statenents, Anerican British Enterprises, March 31, 1988; Fi nanci al
Statements of Anmerican British Enterprises, Inc. Novenmber 30, 1988; and
Fi nanci al Statenents of American British Enterprises, Inc., Decenber 31, 1988.

20. The Second DOAH Conpl ai nt, as anended, alleges that the financial
statements referenced in paragraph 19 above were included in due diligence
packages for American British Enterprises and were distributed to broker-
deal ers. No persuasive evidence was presented regardi ng any such distribution

21. The Second DOAH Conpl ai nt al so all eges that "Respondent distributed
m sl eadi ng financial statenents to brokers with the purpose of driving up the
price of the stock so they could sell shares they controlled at a profit.” No
evi dence was presented to support this allegation



22. Respondent's counsel suggested that all of the financial statenments in
guestion were sinply drafts and were not intended to be issued. The evidence
est abl i shed that Respondent executed a letter in connection with the August 17,
1987 Bal ance Sheet of Federal Restaurants which provided as foll ows:

I have exam ned the acconpanyi ng Bal ance Sheet

of Federal Restaurants, Inc., as of August 17,

1987 whose sol e Assets are Cash and [sic]

Purchase Deposit. M/ examination was made in
accordance with standards established by the
Anerican Institute of Certified Public Accountants
and accordingly, included such procedures as |
consi dered necessary in the circunstances.

In ny opinion the encl osed Bal ance Sheet represents
the financial position of Federal Restaurants, Inc.
as of August 17, 1987 in accordance with generally
accepted accounting principals.

Simlarly, Respondent's records include a signed letter to the Board of
Directors of American British Enterprises in connection with the August 28, 1987
Consol i dat ed Bal ance Sheet. That letter provides that Respondent conducted an
exam nation "in accordance with generally accepted auditing standards and
accordi ngly, included such tests of the accounting records and such ot her

audi ting procedures as | considered necessary in the circunstances.” The letter
further opines that the financial statenments "present fairly the Consolidated

Fi nancial Position...[of the conpanies] in conformty with generally accepted
accounting principals.”

Respondent's records al so include a signed letter regardi ng both the Novenber,
1988 and Decenber, 1988 Financial Statenments for American British Enterprises

i ndi cati ng that Respondent had conducted an audit in accordance with generally
accepted auditing standards and that, in his opinion, the financial statenents
"present fairly, in all material respects, the financial position" of the
conpany as of the stated date. There is no indication on any of these financi al
statenments that they were drafts that were not to be issued.

23. Aside fromthe letters noted in paragraph 22, the only evidence
presented that any of the financial statenents listed in paragraph 19 above were
i ssued was the testinony of one of Petitioner's experts who suggested that the
statenments had to have been issued since they were found in the SEC s files.
However, no direct evidence was presented to establish that any investors or
potential investors received the financial statenments. Moreover, no evidence
was presented that any such investors suffered a loss as a result of their
reliance upon the financial statenents.

24. Certified public accountants are required to utilize specific
guidelines in the performance of accounting services. Those guidelines are
codified in the Statenments on Standards for Accounting and Revi ew Services
("SSARS"). The failure to abide by the SSARS gui delines constitutes performance
bel ow accept abl e accounti ng standards.

25. Petitioner has presented testinony fromtwo experts regarding the
deficiencies in the various financial statenents referenced in paragraph 19
above. Many of the problens cited by Petitioner's experts relate to all eged
deficiencies in Respondent’'s work papers. Respondent's expert has chal |l enged
some of those alleged deficiencies. Because the work papers have not been
offered into evidence, it is inpossible to resolve some of the conflicts in the



experts' opinions. Nonetheless, the evidence was sufficient to clearly and
convi nci ngly denonstrate that Respondent's work was not in accordance wth
general |y accepted accounting principals in several respects and the financi al
reports identified in paragraph 19 failed to conmply with the SSARS in severa
ways.

26. The August 17, 1987 bal ance sheet of Federal Restaurants indicates
that the only assets of the conpany were cash and a purchase deposit on a
contract to acquire a restaurant.

27. The bal ance sheet of Federal Restaurants as of August 17, 1987 has no
notes to it. Accounting Principals Board ("APB") pinion 22 provides that a
description of all significant accounting policies of the reporting entities
shoul d be included as an integral part of the financial statenents. 1In this
particul ar i nstance, the onission of accounting policies is of mnor inportance
since the bal ance sheet only reflects two assets: cash being held in escrow and
a deposit on a contract to purchase a restaurant (the "Purchase Contract"). As
di scussed bel ow, none of the financial statements prepared by Respondent
di scl osed the terns of the Purchase Contract. Furthernore, it appears from
ot her documents in Respondent's records that the corporation is wholly owned by
American British Enterprises and/or is jointly controlled, but there is no
di sclosure of that relationship in the financial statenents. These om ssions
are significant deficiencies which have not been expl ai ned.

28. Statement of Auditing Standards ("SAS') 41 requires work papers to
support the conclusions of an audit. According to SAS 41, the work papers
constitute the principal record of the work that the auditor has done and the
concl usions that he has reached concerning significant matters. Respondent's
records do not include work papers for the August 17, 1987 audit.

29. SAS 22 provides guidance to an independent auditor nmaking an
exam nation in accordance with generally accepted auditing standards on the
consi derati ons and procedures applicable to planning and supervision, including
preparing an audit program obtaining know edge of the entity's business, and
dealing with differences of opinion anong firmpersonnel. Wile there is
conflicting evidence as to what was included in Respondent's work papers, the
evi dence was cl ear that Respondent's records for the August 17, 1987 audit do
not conply with the requirenments of SAS 22, because there was no clearly
identified planning nenos or audit prograns. |In fact, there is not even an
engagenent letter.

30. SAS 19 requires an independent auditor to obtain certain witten
representations from managenent as part of an exam nation nmade in accordance
wi th generally accepted auditing standards and provi des gui dance concerning the
representations to be obtained. Petitioner's experts contend that Respondent's
wor k papers do not include an appropriate representation |letter from managenent
for any of the Financial Statenments. Respondent's expert contends there was
such a letter with respect to the August 27, 1987 Consolidated Financi al
Statenments. While it is not clear what is contained in the records, it is clear
that the records do not clarify conflicting docunentation in Respondent's work
papers regarding the rel ationship between Federal Restaurants and Anerican
British Enterprises. Furthernore, Respondent's records do not include a clear
statenment from managenent regarding the terns of the Purchase Contract and the
apparent contingencies involved with that Contract. Consequently, Respondent
has failed to comply with SAS 19 and SAS 45 (whi ch addresses rel ated-party
di scl osures).



31. The August 27, 1987 Consolidated Financial Statenents are not properly
consol idated in accordance with Accounting Research Bulletin ("ARB") 51. In
addition, the consolidated Financial Statenents do not include the disclosures
requi red by Accounting Principals Board Opinion 22. Respondent's expert
contends that the statenments were mstakenly entitled and they shoul d have been
captioned as "conbi ned" rather than consolidated financial statenents. Even if
this after the fact justification is accepted, the statenents do not adequately
di scl ose the rel ati onship between the conpani es.

32. Respondent's expert suggests that the August 25 Consolidated Financi al
Statement for American British Enterprises and Federal Restaurants reflects a
voi dabl e acqui sition of Federal Restaurants by American British Enterprises. |If
this interpretation is accepted, the August 17, 1987 Bal ance Sheet for Federa
Restaurants was not necessarily msleading for failure to disclose its
relationship with American British Enterprises. However, the August 25, 1987
Consol i dated Financial Statenents are inconplete since the transaction is not
fully explained. Moreover, there is no disclosure that the conpanies were
apparently under comon control or ownership.

33. Wth respect to the Novenber, 1988 bal ance sheet of Anmerican British
Enterprises, the evidence established that there was a di screpancy between the
amount reflected in the financial statement for a note receivable which was the
maj or asset of the corporation and the confirmation in the work papers regardi ng
that asset. While this discrepancy may have been due to a di scount and/or
accrued interest, no explanation is provided. The discrepancy constitutes a
violation of SAS 1, Section 331, which addresses the appropriate background
i nformati on for receivables, and SAS 1, Section 530 which addresses the dating
of the auditor's report. |If the discrepancy is due to a discount, Respondent
failed to comply with APB Opi nion 6, paragraph 14 which requires unearned
di scounts to be shown as a deduction fromthe rel ated receivable and/ or APB
pi nion 21, paragraph 16 which provides for the discount or premumto be
reported on the bal ance sheet as a direct deduction fromor addition to the face
amount of the note. The work papers for the Novenber audit do not include a
reconciliation between the 1982 financial statenents of the predecessor
corporation and the 1987 statenents. There is no docunentation of efforts to
conmuni cate with the prior auditor nor is there any di scussion of the
consi stency of application of accounting principals between the two statenents.
As a consequence, the statements do not conformw th SAS 7 whi ch addresses
conmuni cations with a prior auditor. The work papers fail to reflect any audit
wor k being performed on the appraisal for the equi prment collateralizing the
note. In addition, the work papers include a confirmation fromthe stock
transfer agent that doesn't agree with the nunber of shares reflected on the
financial statement. There is no explanation for this discrepancy nor is there
any clear indication of the audit work performed. The financial statenments al so
include a footnote referencing a joint venture agreenent. Respondent's records
do not include any evidence of audit work performed with respect to this venture
agr eenent .

34. The deficiencies noted in paragraph 33 al so appear in the Decenber 31
1988 financial statenents for Anerican British Enterprises. Furthernore,
Respondent's records do not contain an audit file for this Decenber statenent.

35. The Novenber 30, 1988 and the Decenber 31, 1988 audits of American
British Enterprises do not contain a segregation between current and noncurrent
assets. This deficiency is relatively insignificant since the conpany was
essentially just a holding conpany. However, it does constitute a violation of
ARB 43. Simlarly, the cash flows in the financial statenents were not



presented in the appropriate format or style required by Statenent of Financial
Accounting Standards 95. However, it appears that all of the necessary
i nformati on was present.

36. The deficiencies found in the financial statenments prepared for
Federal Restaurants and American British Enterprises constitute negligence on
the Respondent's part and establish a failure to exercise professiona
conpet ence and due professional care in the performance of accounting services.

37. On or about June 14, 1990, the Securities and Exchange Conmi ssion
("SEC') filed a civil lawsuit agai nst Respondent and three other defendants
al l eging the preparation of false and m sl eading financial statenents for
American British Enterprises, Inc. On August 5, 1991, Respondent executed a
Consent of Edwin Tunick to the Entry of a Final Judgenment of Pernmanent
Injunction in the civil action initiated by the SEC. On Septenmber 2, 1991, a
Fi nal Judgenment of Permanent |njunction as to Edwi n Tuni ck was entered by the
United States District Court for the Southern District of Florida (Fort
Lauderdal e Division) in Case Nunber 90-6483CI V-ZLOCH. That Final Judgnent
"permanently restrai ned and enjoi ned" Respondent fromviolating Section 17(a) of
the Securities Act, 15 U.S.C. 77q(a) and Section 10(b) of the Exchange Act, 15
US.C78 (j)b and Rul e 10b-5 promul gated thereunder. The Final Judgnment did not
i ncl ude any specific findings of any violations of the federal securities |aws.

CONCLUSI ONS OF LAW

38. The Division of Adm nistrative Hearings has jurisdiction over the
parties to and the subject matter of this proceeding pursuant to Sections
120.57(1) and 473.323(3), Florida Statutes.

39. Pursuant to Section 473.323, Florida Statutes, Petitioner is
aut hori zed to suspend, revoke, and/or inpose an admnistrative fine not to
exceed a $1,000 if it finds that a licensed certified public accountant has
vi ol ated any of the provisions of that Statute.

40. Section 473.323, Florida Statutes, provides, in pertinent part:

(1) The follow ng acts constitute grounds
for which the disciplinary actions in subsection
(3) may be taken:
(a) Violation of any provision of S. 473.317,
s. 455.227(1), or any other provision of this act;
* * *

(e) Making or filing a report or record which
the Iicensee knows to be false, willfully failing
to file a report or record required by state |aw. ..
Such reports or records shall include only those
which are signed in the capacity of a certified
publ i c account ant;

* * *

(g) Upon proof that the licensee is guilty of
fraud or deceit, or of negligence, inconpetency,
or msconduct, in the practice of public accounting;

(h) Violation of any rule adopted pursuant to this
act or Chapter 455;

* * *

(k) Performance of any fraudul ent act while hol ding

a license to practice public accounting;



* * *

(3) When the board finds any licensee guilty of any
of the grounds set forth in subsection (1), it may
enter an order inposing one or nore of the foll ow ng
penal ti es:

* * *

(b) Revocation or suspension of a license.

(c) Inposition of an adm nistrative fine not to
exceed $1,000 for each count or separate offense.

(d) Issuance of a reprinmand.

(e) Placenent of the Iicensee on probation for a
period of time and subject to such conditions as
the board may specify, including requiring the
licensee to attend continuing educati on courses
or to work under the supervision of another |icensee.

(f) Restriction of the authorized scope of practice
by the certified public accountant.

41. Petitioner has the burden of proof in this |license disciplinary
proceedi ng and, since Petitioner has requested revocation or suspension of
Respondent's |icense, the allegations agai nst Respondent nust be proven by clear
and convi nci ng evidence. See, Ferris v. Turlington, 510 So.2d 292 (Fla. 1987);
Pic N Save v. Department of Business Regul ation, 601 So.2d 245 (Fla. 1st DCA
1992); Munch v. Departnment of Professional Regul ation, 595 So.2d 1136 (Fla. 1st
DCA 1992); Newberry v. Florida Departnment of Law Enforcenment, 585 So.2d 500
(Fla. 3d DCA 1991). "The evidence nust be of such weight that it produces in
the mnd of the trier of fact a firmbelief or conviction, wthout hesitancy, as
to the truth of the allegations sought to be established.” Slonowitz v. Wl ker
429 So.2d 797, 800 (Fla. 4th DCA 1983).

42. As noted in Smth v. Departnent of Health and Rehabilitative Services,
522 So.2d 956 (Fla. 1st DCA 1988):

"cl ear and convincing evidence" is an internediate
standard of proof, nore than the "preponderance of
the evidence" standard used in nost civil cases,

and | ess than the "beyond a reasonabl e doubt™
standard used in crimnal cases. [citations omtted]

43. Disciplinary action may be based only upon the violations specifically
alleged in the Adm nistrative Conplaint. See, Kinney v. Departnent of State,
501 So.2d 129, 133 (Fla. 5th DCA 1987); Hunter v. Departnent of Professiona
Regul ation, 458 So.2d 842, 844 (Fla. 2d DCA 1984).

44. In the First DOAH Conpl ai nt, as amended, Petitioner charges Respondent
with violating several sections of Section 473.323(1), Florida Statutes, as well
as Rul es 21A-22.0001 and 21A-36.0001(23), Florida Adm nistrative Code. Al of
those alleged violations are based upon the assertion that Respondent viol ated
his probation. The First DOAH Conpl ai nt does not include any specific
i nci dences which purportedly constitute a violation of probation. Mreover, it
appears that the Board has already taken final action with respect to the
deficiencies contained in Marlyn Felsing's April 23, 1991 report. Specifically,
the July 1, 1991 Final Oder in DPR Case Nunber 0063064 extended Respondent's
probation for an additional year. That Final Order was entered after the Board
reviewed a probation report during its May 1991 neeting. Wile the probation
report is not identified, indications are, and Petitioner has not disputed, that
the Board was referring to Felsing's April 23 Report. Petitioner has provided



no explanation or justification for rescinding that Final Oder and inposing
some additional penalty based upon the same violations considered by the Board
when it extended Respondent's probation. The July 1991 Final Order references a
Settlenment Stipulation which has not been offered into evidence in this
proceedi ng. Petitioner has not alleged a breach of that Settlement Stipulation
In sum because the First DOAH Conplaint fails to delineate any specific

vi ol ati ons and because it appears that all of the deficiencies cited in Marlyn
Fel sing's report and testi nony were al ready considered by the Board when it
entered the Final Order on July 1, 1991 in DPR Case Nunber 0063064, it is

concl uded that the First DOAH Conpl ai nt shoul d be dism ssed.

45. The Second DOAH Conpl ai nt, as anmended, charges Respondent with
viol ating Sections 473.323(1)(a), (e), (g), (h), and (k) Florida Statutes.
These statutory provisions are set forth above.

46. No evidence was presented that Respondent knowingly or willfully filed
any m sl eading reports or engaged in fraudul ent conduct. Thus, the evidence was
insufficient to establish that Respondent violated subsections (e) and (k).

47. Rule 21A-22, Florida Adm nistrative Code, sets forth the conpetence
and technical standards for |icensees practicing public accounting during the
time period in question. 3/ Subsections 22.001-.004 generally require a
certified public accountant to exercise professional conpetence and due
prof essional care in the performance of any accounti ng engagenent and to conply
wi th the pronouncenents and standards published by the Amrerican Institute of
Certified Public Accountants. Any deviation fromthese standards shoul d be
specifically justified. Petitioner has established that Respondent viol ated
Rul e 21A-22.001, Florida Adm nistrative Code, which provides in pertinent part
that a licensee shall conply with the foll owi ng general standards and nust
justify any departure therefrom wundertake only those engagenents which he or
his firmcan reasonably expect to conplete with professional confidence;
exerci se due professional care in the performance of an engagenent; adequately
pl an and supervi se the engagenent; and obtain sufficient relevant data to afford
a reasonabl e basis for conclusions or reconmendations in relation to an
engagenment. Petitioner has al so established that Respondent violated Rule 21A-
22.002, Florida Adm nistrative Code, which provides in pertinent part that a
licensee shall not permit his name to be associated with financial statenents in
such a manner as to inply that he is acting as an i ndependent certified public
account ant unl ess he has conplied with the applicable generally accepted
auditing standards. Finally, Petitioner has established that Respondent
violated Rule 21A-22.003, Florida Adm nistrative Code, which states that a
"l'i censee shall not express an opinion that financial statenents are presented
in conformty with generally accepted accounting principals if such statenents
contain any departure fromany such principal which has a material effect on the
statenents taken as a whole, unless he can denonstrate that due to unusua
circunst ances the financial statenents would otherw se have been misleading. 1In
such cases his report nust describe the departure, the approxinmate affects
thereof, if practical, and the reasons why conpliance with the principal would
result in a msleading statenent.”

48. As a consequence of the violations noted above, it is concluded that
Petitioner has established by clear and convincing evidence that Respondent
vi ol ated Section 473.323(1)(g), Florida Statutes, as a result of negligence in
the practice of public accounting and Section 473.323(1)(h), Florida Statutes,
by violating a rule adopted pursuant to Chapter 473.



49. Based upon the violations alleged in the First and Second DOAH

conpl aints, Petitioner has requested revocati on of Respondent's license. Rule
61H1-36.004, Florida Adm nistrative Code, sets forth the disciplinary guidelines
and the range of penalties for violations of Chapter 473, Florida Statutes. The
penalties for a violation of Section 473.323(1)(g), Florida Statutes, include
revocation, but apparently only if fraud or deceit is involved. As noted above,
the evidence was insufficient to establish that Respondent engaged in fraudul ent
conduct .

50. For negligence or m sconduct involving technical standards, Rule 61H1-
36.004(2)(h) provides a mininmumpenalty of a letter of guidance and a maxi mum
penalty of a reprinmand and one (1) year probation

51. The aggravating circunstances that can be considered in inposing a
penalty in excess of the guidelines are set forth in Rule 61H1-36.004(3)(a).
Those circunstances include the |icensee's prior disciplinary history and the
magni t ude and scope of the engagenent and the damage inflicted upon the genera
public by the licensee's m sfeasance.

52. In this case, there is an extensive history of prior disciplinary
action agai nst Respondent. 1In addition, while the evidence presented regarding
the First DOAH Conpl ai nt can not properly serve as an i ndependent basis for the
i mposition of penalties in this proceeding, that evidence does raise serious
concerns regardi ng Respondent's ability to practice public accounting with a
m ni mum degree of professional proficiency.

53. On the other hand, permanent revocation of a professional license is a
harsh puni shnent reserved for egregi ous cases where rehabilitation is
i nprobable. See, The Florida Bar v. Davis, 361 So.2d 159 (Fla. 1978).
Petitioner has not properly presented in this proceeding a sufficient basis for
the extrene penalty which it is seeking. No evidence has been presented that
any nenber of the public has ever suffered a loss as a result of Respondent's
prof essional activities nor has any evidence been presented of any fraudul ent or
del i berately m sl eading acti ons taken by Respondent. As noted above, Respondent
can only be disciplined in this proceeding for the allegations set forth in the
Second DQAH Conpl aint. Respondent's prior disciplinary record justifies a
substantial increase in the penalty, but revocation is not warranted based upon
the facts properly presented in this case.

RECOMVENDATI ON
Based upon the foregoing Findings of Fact and Conclusions of Law, it is

RECOMVENDED t hat the Board of Accountancy enter a Final Oder dismssing
the Admi nistrative Conplaint filed in DOAH Case Nunber 92-3421 (DPR Case Number
91-09729); finding Respondent guilty of violating Sections 473.323(1)(a), (Q)
and (h), Florida Statutes, and Rules 21A-22.0001, 21A-22.0002, and 21A-22.003,
Florida Admi nistrative Code, as alleged in the Adm nistrative Conplaint filed in
DOAH Case Nunber 92-5696 (DPR Case Number 90-13254) and dism ssing the other
charges in that Conmplaint. As penalty for the violations, Respondent should be
fined $1,000, and his |license should be suspended for three years. Before
resum ng practice, Respondent should be required to conplete such mandatory
conti nui ng education courses as may be mandated by the Board and he shoul d be
pl aced on probation for three (3) years.



DONE and ENTERED this 14th day of Novenber, 1994, at Tal |l ahassee, Florida.

J. STEPHEN MENTON

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 14th day of Novenber, 1994.

ENDNOTES

1/ Subsequent to the filing of the Adm nistrative Conpl aint, the Departnent of
Pr of essi onal Regul ati on was nerged with the Departnment of Business Regul ation
and is currently known as the Departnent of Business and Prof essiona
Regul ati on.

2/ Apparently through inadvertence, the Final Order was mistakenly filed a
second tine on June 21, 1990.

3/ This Rule has subsequently been renunbered as Rule 61H1-22.

APPENDI X TO RECOMMENDED ORDER
DOAH CASE NO. 92-3421 and 92-5696

Only Petitioner submitted proposed findings of fact. The follow ng rulings
are made with respect to the proposed findings of fact submitted by Petitioner

Petitioner's proposed findings of fact

Adopted in substance in Findings of Fact 1.
Adopted in substance in Findings of Fact 1.
Adopted in substance in Findings of Fact 36.
Rej ect ed as unnecessary.
Subordi nate to Findings of Fact 18 and 19.
9. Rejected as unnecessary.
10. Rejected as a summary of testinmony rather than a finding of fact. The
subject matter is addressed in Findings of Fact 27.
11. Adopted in substance in Findings of Fact 27.
12-21. Rejected as sumaries of testinony rather than findings of fact.
The subject matter of these proposals is addressed in Findings of Fact 26-35.
22. Adopted in substance in Findings of Fact 30.
23-24. Rejected as summaries of testinony rather than findings of fact.
The subject matter of these proposals is addressed in Findings of Fact 28 and
29.

1
2.
3-5
6-7
8.

25. Adopted in substance in Findings of Fact 28.

26-29. Rejected as summaries of testinony rather than Findings of Fact.
The subject matter of these proposals is addressed in Findings of Fact 28 and
29.



30. Adopted in substance in Findings of Fact 29.

31-35. Rejected as sunmmaries of testinony rather than Findings of Fact.
The subject matter of these proposals is addressed in Findings of Fact 28
t hrough 30 and 36.

36. Subordinate to Findings of Fact 18 and 19.

37-38. Rejected as sunmmaries of testinony rather than Findings of Fact.
The subject matter of these proposals is addressed in Findings of Fact 25, 31
and 32.

39. Adopted in substance in Findings of Fact 31.

40-41. Rejected as sunmaries of testinony rather than Findings of Fact.
The subject matter of these proposals is addressed in Findings of Fact 31 and
32.

42. Adopted in substance in Findings of Fact 29.

43-67. Rejected as sunmaries of testinony rather than Findings of Fact.
The subject matter of these proposals is addressed in Findings of Fact 22-23,
25, 27, 30, 32 and 36.

68. Subordinate to Findings of Fact 18 and 19.

69-70. Subordinate to Findings of Fact 22 and 23.

71. Subordinate to Findings of Fact 18 and 19.

72. Rejected as unnecessary.

73. Rejected as vague and unnecessary.

74-76. Rejected as summaries of testinony rather than Findings of Fact.
The subject matter of these proposals is addressed in Findings of Fact 33 and
35.

77. Rejected as vague and anbi guous. The subject matter is addressed in
Fi ndi ngs of Fact 33.

78. Rejected as a summary of testinony rather than Finding of Fact. The
subject matter of this proposal is addressed in Findings of Fact 33.

79. Adopted in substance in Findings of Fact 33.

80-83. Rejected as sunmmaries of testinony rather than Findings of Fact.
The subject matter of these proposals is addressed in Findings of Fact 33.

83-84. Adopted in substance in Findings of Fact 33.

85. Adopted in substance in Findings of Fact 33.

86. Rejected as a summary of testinony rather than Finding of Fact. The
subject matter of this proposal is addressed in Findings of Fact 33.

87. Rejected as unnecessary.

88-90. Rejected as summaries of testinony rather than Findings of Fact.
The subject matter of these proposals is subordinate to Findings of Fact 22 and
23.

91. Adopted in substance in Findings of Fact 22.

92. Rejected as a summary of testinony rather than Finding of Fact. The
subject matter of this proposal is addressed in Findings of Fact 22.

93. Subordinate to Findings of Fact 18 and 19.

94-97. Rejected as summaries of testinony rather than Findings of Fact.
The subject matter of these proposals is addressed in Findings of Fact 34.

98. Rejected as unnecessary.

99. Rejected as unnecessary.

100. Rejected as a summary of testinony rather than Finding of Fact. The
subject matter of this proposal is addressed in Findings of Fact 33.

101. Adopted in substance in Findings of Fact 33.

102-103. Rejected as sumaries of testinony rather than Findings of Fact.
The subject matter of these proposals is addressed in Findings of Fact 33.

104. Adopted in substance in Findings of Fact 33.

105. Rejected as a summary of testinony rather than Finding of Fact. The
subject matter of this proposal is addressed in Findings of Fact 33.

106-108. Rejected as summaries of testinony rather than Findings of Fact.
The subject matter of these proposals is addressed in Findings of Fact 33.



109-114. Rejected as summaries of testinony rather than Findings of Fact.
The subject matter of these proposals is addressed in Findings of Fact 36.
115. Adopted in substance in Findings of Fact 4.

i i
116. Adopted in substance in Findings of Fact 4.

117. Adopted in substance in Findings of Fact 6.

118. Adopted in substance in Findings of Fact 7 and 8.
119. Adopted in substance in Findings of Fact 10.

120. Adopted in substance in Findings of Fact 13.

121. Adopted in substance in Findings of Fact 11.

i i

122. Adopted in substance in Findings of Fact 12.

123-129. Rejected as sumaries of testinony rather than Findings of Fact.
The subject matter of these proposals is unnecessary in view of Findings of Fact
13 and 14.

130. Rejected as unnecessary.

131-133. Rejected as sumaries of testinony rather than Findings of Fact.
The subject matter of these proposals is unnecessary in view of Findings of Fact
13 and 14.

134. Rejected as unnecessary.

135-140. Rejected as summaries of testinony rather than Findings of Fact.
The subject matter of these proposals is unnecessary in view of Findings of Fact
13 and 14.
141. Rejected as unnecessary.

142. Rejected as unnecessary.

143. Rejected as unnecessary.

144-148. Rejected as summaries of testinony rather than Findings of Fact.
The subject matter of these proposals is unnecessary in view of Findings of Fact
13 and 14.

149. Rejected as unnecessary.

150. Rejected as unnecessary.

151-155. Rejected as summaries of testinony rather than Findings of Fact.
The subject matter of these proposals is unnecessary in view of Findings of Fact
13 and 14.

156. Rejected as unnecessary.

157-164. Rejected as summaries of testinony rather than Findings of Fact.
The subject matter of these proposals is unnecessary in view of Findings of Fact
13 and 14.

COPI ES FURNI SHED:

Jack McRay, General Counsel

Depart ment of Busi ness and Prof essi ona
Regul ati on

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

Martha WIllis, Executive Director
Board of Accountancy

4001 Northwest 43rd Street Suite 16
Gai nesville, Florida 32606

Charles F. Tunnicliff, Chief Attorney

Depart ment of Busi ness and Prof essi ona
Regul ati on

Nort hwood Centre, Suite 60

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792



VWalter B. Lebowitz
420 Lincoln Road, Suite 238
M am Beach, Florida 33139

Edwi n Tuni ck
224 North Federal H ghway #4
Fort Lauderdal e, Fl orida 33301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



